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Tqo EusFn countries. the Unired Kinedon dd the
Nedrerlmds. ft exceprions ro rtrls sebenl inctice In lne
Unitd Kingdan md in üe Neüülmds. noniesident
djsts md spoftnen may akedy d.duct rheir expensa är
$e pnhholding soee (aftd appbvrl by üe d adminis
tation) and rhc {i$noßing rü is ody levied on rhe real
incohe of lhc din or spotunm. ne Neüerlmds levics
widholding h at a nai nb ol 20%: ine Unitcd Kln8don
applies üc poAR$ive in.ome b nki rigine from

Atur the rd year a nomai incone rd ftrün my be filed
ro dedlc. any remaining expeßes üd mle üs ol Lhe
nomal income tü dres. In üe Uni
rertrn is obLigarory bur in die Ne&errrds rie tlins .t !n
incom ru Erun is optional and non{siddt dins dd
spotunen ce de.ide to &cepr rhe 20% üiLhhotding 6x as
theirnnd ru. Althoush a 6x Efund in üe Nethe mdsis
v.ry Li*.ly beause of the low incone t* nbs in dre fiNr
bncket, v*y few non residenr diß md spotumen Ile a
retum b€.ause rhe 20% Durch ld cm nomally be sufli-
ci.ndy credjred 3s!jn$ d'e jncome Ex in üen bone coun

TI]E GEFF/7SEDECIS]ON

In 1996 Amoud Grdße, a äee1me Dnbh j@ drumner,
püfomed for a radio sation in Berlin for a lew days. HG
pedirmance lte was ELrR 3.000 ßro$, an shi.h 25% d
(EUR 750) wrs levied Ee *ö not allorcd to deduct his
expmses or EUR 500 ror rrav.l and ecomadalion md
he Ras dot p€mltEd b nlc ! nomd GemD incone h
d\n (Ein+nmenxkuretH,j�us) at rhe dd of die yed
Genirs believed he wa nor hlaEd equally wnh othd fo.
eigneß md *nh Gemd rsidenß bec se he wa pryin8
norc rd urm under n\c normal in.ome d schene, espe
ci.lly whd rhe iiee teble monni lGtundJ/abetas)

INTFODUCTION

Thc Eurcpcm Coud ofJusrice C€CJ) reached iß deision
in.hc Amua Gfüty cße (c B4n l) on 12 lunc 2003.
I. answered prelininary quesiions frcn !b. Td Cour
(Fli@qa,.,i) Bdrin abod rhe raxa.ion of a Dutch jzz
dnl'rma who F fomed fü a fes davs in Gemlnr in
1996. This deciaion hr mdor consequircss rd rhe r;1
tion of inrcna.ional disß and llonsmen. not onrv in Ge!
nany bur dso ir other Euroirr counrd.s. i. would
appeü thd *nbng ra sy$.ms s,ll have ro be adjüied.

TAXATION IN THE COUNTRY OF

Mosl countiA loüow rhe OICD Eonme0dlnon b d
rhe perfomce ituone of non,reside adis$ mdspotu
nen., anicre 17 of the oEcD Model convenrion (oEcD
Model) seß did. rhe nmd ällftario! ntes ot An. ?
(BNinss pmnß) sd an. 15 (Inconc lon enploynönr).
Thc OECD grve reo EÄons for lne speciat h.henr of
intemational anisß md slonsden: (l) bp $ds ry b
avo'd nomar darion by pErending ro live in rd hrv$s
(d rvoi'rancc). and (2) mry do not repon $en rorcisn
pcrfomm€ income in lhen home coDay (non,mmpli-

wilh Ad. l7(2) of ße OECD Mddel. the tuarion right lor
üe sone couEy hd bederkbdcd ro rI prlm€nß fora
pcrl(fu.e. nor o'riy rhose nde ro rhe lniq a'spotu.
lrü bur riso ro od'er.n!i.ies., Bur *nh üe addirion of
An. l7(3), some tati6 tmsfer dle ruarion dsh! !o rhe
counuy of resideD(e ror subed,zed Fdomües or oeF
fomrn.s baed on ü|tußldchlns! ma tulrur'l rsree

Mo{ count ies have E}cn ova üe OICD\ ftcomen,la,
tion to nor dlo* deductions for expenses ro non-uiden(
rasß dd sD6men bur r lev! ra on the ms Derfor
minc,aJ Ool) J te* counhi\ h:ve rmplenm;d dre
acconpmyins low wirhhording rlx rar, bu! aver tne yem
have jncrsed tlre raE coßidenbly.ö Also. no$ counbig
do nat dlo* nodjesidenr:nis6 aod spodsncn ro file a
nonal income ru Erm after the ra\ year md exclude
Lh.m ircm üe lpplication ol üs nomdl incom d raies,
The ft\uh or üe hieh wiüholding q Ln rhc (ounLf of
perfbm:n.e i rha, thc foeisn u crcdi' i üre home
counry is vcry oten itulfficienr, becaße noi.onfties
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Gedtse wd dso noi happy a6out his ru sitution in 1996
becDsc he re@iv.d bsutricienl lo€ied rd ccdir ln .hc
Neterlands The h credit w6 only EUR 196, nainly
becaure of rhe dedu.rion of hls busine$ exDetues, his per
sonal dlowreq $e los fißr bnckei nres of L\. Nerhs
I.nds incomc lax lnd rhc los ol a pd of his fre rdablc
ffint(betdhErnje wet).

The ECJ ruling

Amoüd Gedist 6e wa bDught b€roE rhe Tq Coud
(Fr^onzsetuh, Benn. fta. Coun consideed rhar a
brerch of rhe fünddeniäl fteedons of lne EC Tndy ras
posible. It ftqtreied a preüninary nnins ton ilre EcJ.!

lowed ro r large extcdt ihc Opinion of Advo..t Cencrd

1 anicre 5e of 'he Ec rrqry (no{
ani.r. ae Ec) rnd Ahde 60 of üe Ec rEiy (nov Anicre
50 Ec) pEdude r ütiond orcYisioi su

dedudins bsinc$ .pen$s, wbde6 r
$en net irom.. rtur denudim ol rt$e erpen$.
2. Horad, drG dida or the THq do mr pElude
rbd sme prcvisioo in s rd 3s, N a geßnr nb,  

 

$bjeds

higber thm rhd shich {oüld rd,lly be rppli€d ro dre pd
ion conenld. in aeorddce {iü, rhe pmsßsive ubLc, ir
resp*t ol nei inomc incE.$d by atr molri coß.

In line *ith iß eülier d*isions, rhe ECt reswed the ft@
raxable mounr to the counq offtsidence.ro Bur, in di-
iiod, üc ECJ heE üd nousident anisß and sponsnen
in 6enmy @ entiiled to dedmt üei exp€nses befoE rd
G crlculned hd thdt a nomäl rd atn (Ekk'ünd.
rr.!.z/flddrß) nusl be po$ible *hen a ra Etund
seems likcly.Ir looks N rhou8h, wiü irs dling, üe ECI
ha chosen ro adopt L\e clmnt rü syiem lor non-resident
djsb üd spotunm of a neighbonnng county, rhe

lte Td Cout Bedin and perhaps even the Ceman Fed
enr rE ciü (Bnd?sjinüzhaf rill stil need to talc
ovcr rhe ICJ ruliry.LL Neveih.lss, i. app€aß inevirable
rhai Gelrrm] *ill häve to chmge its h nles lor nonjesi-
dent adss and sponsnetr 'luire dr6tically.

PFODUCTION EXPENSES AND THE TAXATION
OF SPOFTSMEN/ART STS

Püloßanccs or mathcs in other counties lerd ro
dpenses: not so much for Amoud Gedßq {ho only

oü$ dtiss (and eoßmetr), ho*evea incü cotrsidenble
coes for lhen fortign app€.fues Th*e.oss cm bc car

(r) bavel md accomodarion: büscs, hcks, sore.jmes
aii talel. hotels, f@d md &ink for a goup of pd-

(2) equipmonr soun'1, Iight sllge 5erup, inshnenß.
clorhins dd in biggei venms cvcn vids md Iser

(3) rcomFnying peFons \ound m
oadi$, ror nrnaee6, hü rcotr

(4) lgenß Md nMageß, who plm rhe perfomdces rnd
fii üem in rhe cmer developdenr of the perfomü oi

(5) veioüs: adninistarion, legal adice, tnsuoce,
rhem.ls bd pre-produclion costs.

The conclusion rhat these cxpcnse @ nomally quite
high cd be dßM 6on the authoß study dong 150
nolisidenr disb zlld gbups rbar p€rlomed in rhe
Nsrhedands in üe ledod ,anuary Ausn{ 2001. com
pmd wnn lhen perfommcc fccs, dr.t expenses Ber
76q oi (we shted): lemse. The lridionr teFconsideF
rblc bur üe@ncluson ü,t morc thr 90%olthedits
h.d expensa of noE rhan 50% is justified. T.e popula
lion in üe iudy {a a nixod group af ninor, middlbe
Dd majd disß. Ir *as idercsting that even üe big
nmd had bcNeen 60% and 30% expenses.r?
Ar die nomenr the aurhon üe eiending üc stody lo dE
.edod 20012003 and have inclu{ied nsres ftön n@
ihd 300 disß and soups Thc llglEanon lnt l[ga
5o'ly 5een to confim ite pleliiinäry dDts ol üe slicr

Perlomirg in olhe! courlrjes is quire expensive. Mo$
djsls (md spotußen) m nnning r serious busines.
*nh minss and e4enses.In ns decision fte ECJ, fol-
lo{ing rhe Adv@a@ C.neml\ Opinion, cleüly recog
nizes Lte imDonance of erpenses.rr In any ce, it is rea
sonablc that rhe expenses of non esident disß dd
sporbmen are blen inrd rcoum beloe üs rü is calcu-

CONSEQLJENCES OF THE /FNOUD GEBFIISE
DECtStON

Atier rhe ECJI decisiod in 6ezrr', it no longer seems
posihle for countics ro cxclude non{esidenl dsß rd
sDoßme. fron üe deduction of expenses md lrcm a no.
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nd incons d sordcnetu. Equi ftahenr .lso applis lo
rh6e gruls of hpareß. The paed and neu !U Mem
b€r shr6 need ro adju hen ru bgislitioi d son s
F$,bk tocomply *iü dr. ECTretry Thi\ sill remove z
h.ior hhdrcn.i 'n üe c! turil serol| Bu, die OECD
will d$ have to serionsly Honsider ns domendation
in P:n l0 of lne Comenbry on Art l7 of üe OECD
Model. Tte noE nuaDcsl artist md sponsmm ox o16 of
.he Unied Kngdon dd üe Ncrherlands cm be nsed as

Therc is cleüly no placs lü a spe.
resid.nt dins ad sponsmen in rhe ECJ: cae lr*,
bsaus equsl ft?hen' wLhjn anEUMenb€rsbte hr
to umlv ro boUr EsiftnL md non ft
üei ;6 in a conpmhlö siruation. ard, lccording to rhe
ECI, di$s dd sponsmen m no drfiemt fton orher rd-
psyeF Thtr.onclu\ on rü open !n inkre\dnSdis.usion
$oü Lherr,Fo:l posiüon in dre OECD Model Aft ü,e
tusons for isp@id An. l?. nöntioned abov., sill le8it-

nre aulnon dö nor believc so. Flßdy, the dsk ol d rvoid-
Dce by EU rsid.n6 is lor sine dl Member SkEs have
a nonsl income tdation dd because lhe ru havens ft
l@a@d oulside lnc Eunpem Union. Scmtdly. the non
di$lorüe of rhe fodien .mina in
no onss k m 4u;enL mnirdenns rhe earing b'l*
nrl r.drs on Üre e\.hdre af inlomrion (indlding
dis md spoßmn incone) dd osp*ialy Council
Dincdvc 77n99EEC, which oluires automtic and
sponheous erchüge of infomarion,

If rhe radon.L lor I ipEiJ ftrrme of non Fsidenr
msß md jooßmen ß no lonrer lzld in üc Eho.,n
union. üe aDDlication of an. l? oi üe oEcD Model to
EU cidaß i';rfomre 'n o$s EU counhes ruy rn
ouslv be ougdoned. esrcirllv be(aue a nulÜLkfdl
rs,y *"h * de Ec T;oiy proels o!ü bihßrJ rü
bedies. Tüis is M add0oml rrcumeor in rhe djsu$ion
*hcrherAfr. 17 of rhe oEcD Mo&l is sull ne.ssa."

CONCLUSION

The , nrrd G.rilsr d{ision is nore inportant thd
*otrld sem qhen'akineafißlglanced z simpl.cü. of
r unkiown Dutch jaz druIlfur pedomjng in Berlin
The conqquen(a ol thc d&Fion for üe bdion ofnotu
Esident disß md sponsmen cs be enomous.

The dracalion of lie hrridn riglt b rhe counFy of pü
foms@ seemd to be iustified sd n6r coünbies usc
rneir aurhoriN to Isw a vitbholdine d on üe income of
disß dd sioisme;. Bü üe EaJ hd düided in tho
,Arnod G'mbe ce that üe dedu
be mad. F$ible md thd lfter rhe lli yed r crtd 

 

agbs
6e noml income ru nt6 nus bc posjble a shdy
shows rh üc doducron erDetre5 of intnarional Der
fomine ru6 änd sNtumen m very oftet quik.otuid'
edblc.The ECJdsiaion meüsüarnotonlyCemrnybüt
aho other (old md new) !U Menber Sht6 wil hav. ro
rlus ücr rd legsrbon. Thc lcgßl on of the Ud'eLl
K'npdom md üc Ncrhdlmds Jre:dy mes th. c'luft

The decisid nay ako hav. oNeqnmces for ile OECD.
which mly haG to Eüse ib Comenury o. Än 1?
B*ond ü:d. rhc necd for aual reahent $iü other EU
.iri?.ns could lead b üe disiüsion sheurd ad. 1? of thc
OECD Modcl nay be in connict *irh rhe fln&mental
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